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Introduction

The Principles of Federal Prosecution of Business Organizations in the United States Attorney’s Manual
describe specific factors that prosecutors should consider in conducting an investigation of a corporate
entity, determining whether to bring charges, and negotiating plea or other agreements. These factors,
commonly known as the “Filip Factors,” include “the existence and effectiveness of the corporation’s
pre-existing compliance program” and the corporation’s remedial efforts “to implement an effective
corporate compliance program or to improve an existing one.”

Because a corporate compliance program must be evaluated in the specific context of a criminal
investigation that triggers the application of the Filip Factors, the Fraud Section does not use any rigid
formula to assess the effectiveness of corporate compliance programs. We recognize that each
company's risk profile and solutions to reduce its risks warrant particularized evaluation. Accordingly,
we make an individualized determination in each case.

There are, however, common questions that we may ask in making an individualized determination.
This document provides some important topics and sample questions that the Fraud Section has
frequently found relevant in evaluating a corporate compliance program. The topics and questions
below form neither a checklist nor a formula. In any particular case, the topics and questions set forth
below may not all be relevant, and others may be more salient given the particular facts at issue.

Many of the topics below also appear in the United States Attorney’s Manual (“USAM”), in the United
States Sentencing Guidelines (“USS5G"), in Fraud Section corporate resolution agreements, in A Resource
Guide to the U.S. Foreign Corrupt Practices Act ("FCPA Guide”) published in November 2012 by the
Department of Justice (DOJ) and the Securities and Exchange Commission (SEC), in the Good Practice
Guidance on Internal Controls, Ethics, and Compliance adopted by the Organization for Economic Co-
operation and Development (“OECD") Council on February 18, 2010, and in the Anti-Corruption Ethics
and Compliance Handbook for Business (“OECD Handbook”) published in 2013 by OECD, United Nations
Office on Drugs and Crime, and the World Bank.

Sample Topics and Questions

1. Analysis and Remediation of Underlying Misconduct

0 Root Cause Analysis — What is the company’s root cause analysis of the misconduct at issue?
What systemic issues were identified? Who in the company was involved in making the
analysis?

0O Prior Indications — Were there prior opportunities to detect the misconduct in question, such as
audit reports identifying relevant control failures or allegations, complaints, or investigations
involving similar issues? What is the company’s analysis of why such opportunities were
missed?

Do] - Evaluation of Corporate Compliance Programs




Legismap Roncarati
DoJ - Evaluation of Corporate Compliance Programs

2/2


http://www.tcpdf.org

